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Background 

 

On the morning of 27 July 2016 the Hobart Rivulet wall collapsed into the adjoining construction site 

for the Myer development at 54-59 Murray Street, Hobart.  Several tenancies of the Cat and Fiddle 

Arcade, 49-51 Murray Street, supported by the Hobart Rivulet collapsed or partially collapsed into the 

rivulet and adjoining Myer construction site.   

 

On 2 August 2016 the Director of Building Control (the Director) required, under Section 50C of the 

Building Act 2000 (the Act), the production of records pertaining to protection work, from: 

 

 Hutchinson Builders – as the builder responsible for the Myer development 

 Hobart City Council – as the owner of the Hobart Rivulet 

 Mr Barry Nielsen  – as the Building Surveyor engaged for the Myer development 

 

An additional request for information under Section 50C of the Act was made of E. Kalis Properties Pty 

Ltd on 15 August 2016 requesting information pertaining to any surveys undertaken and all photographs 

depicting the underpinning process for the Myer construction site. 

 

This report details an administrative audit into the documentation obtained by Consumer, Builder and 

Occupational Services (CBOS) pertaining to the protection work process followed by all relevant 

parties as required by the Act. 

Legislative Authority  

 

This report is produced by persons authorised under Section 50A(1) of the Act:- 

(1) The Director may arrange for audits to be carried out of the work of any person or body referred to 

in section 7(h). 

Section 7h of the Act defines the persons and/or bodies that may be audited by the Director:- 

(h) to audit the performance of the following: 

(i) owners; 

(ii) owner builders; 

http://www.thelaw.tas.gov.au/tocview/content.w3p;cond=;doc_id=100%2B%2B2000%2BGS7%40Hph%40EN%2B20160913000000;histon=;inforequest=;pdfauthverid=;prompt=;rec=11;rtfauthverid=;term=;webauthverid=#GS7@Hph@EN
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(iii) plumbers; 

(iv) building practitioners; 

(v) permit authorities; 

(vi) general managers; 

(vii) councils; 

Scope of Audit 

 
This audit was conducted to determine if the requirements of the legislative process for protection 

work were adhered to by the relevant parties.  

 

This audit is limited to a review of documentation associated with the legislative process for protection 

work.  This audit does not in any way provide explanation or causal analysis of the collapse.  

 

On 21 September 2016 a draft version of this Audit Report was provided to Pitt&Sherry, E. Kalis 

Properties Pty Ltd, Silverleaf Investments Pty Ltd, Hobart City Council and Hutchinson Builders.  

Recipients of this draft report were provided with opportunity to make submissions in respect to the 

draft report’s findings.  Based on submissions received, findings questioning the inclusion of underpinning 

and other ‘protection work’ in the building certification and approval have been amended in this report. 

 

Legislative Protection Work Requirements  

 

Section 12(1)(d) of the Act requires an owner to ensure that provisions for the protection of adjoining 

property are carried out in accordance with the Act:- 

 

 (1) The owner of a building who authorises building work in respect of the building, so far as is 

reasonably practicable, is to ensure that –… 

…(d) provisions for the protection of adjoining property are carried out in accordance with this 

Act 

Schedule 3 of the Building Regulations 2014 (the Building Regulations) specifies the circumstances in 

which an owner is required to carry out protection work.  Specifically, Schedule 3 1(i) states:- 
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(i) if the building owner intends to erect, or excavate to a level below that of the adjoining owner's 

footings, along the title boundary or within 3 metres of a building belonging to an adjoining 

owner. 

 

Part 9, Division 2 of the Act specifies the process that must be followed when protection works are 

required by the Building Regulations. 

 

Section 121 of the Act specifies the process of notification to adjoining owners where protection work 

is required:-  

 

(1) An owner who is required by the Building Regulations to carry out protection work must notify the 

adjoining owner and the building surveyor of the proposed building work and the proposed protection 

work… 

 

…(2) The notice is to – 

(a) be in the approved form; and 

(b) include details of the proposed building work as at the date of the notice; and 

(c) include details of the proposed protection work setting out – 

(i) the nature and particulars of the protection work; and 

(ii) the proposed program for undertaking the protection work. 

 

Section 124 of the Act specifies the requirement for the adjoining owner to reply:- 

 

(1) An adjoining owner, within the specified period after receiving notice of proposed building work and 

proposed protection work, is to notify the owner that he or she – 

(a) agrees to, or disagrees with, the details of the proposed protection work; or 

(b) requests changes to be made. 

(2) An adjoining owner who fails to respond within the specified period is taken to have agreed to the 

proposed protection work. 

 

The period referred to in Section 124(2) is specified as ‘within 21 days’ by the Directors Specified List.  
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Section 127 of the Act prohibits building work commencing until such time as the proposed protection 

work is agreed to or determined appropriate.  

An owner must not carry out any building work until – 

(a) the adjoining owner agrees or is taken to have agreed to the proposed protection work; or 

(b) in the case of a disagreement, a building surveyor determines that the proposed protection 

work is appropriate; or 

(c) in the case of an appeal in relation to the proposed protection work, the appeal is 
determined by the Appeal Tribunal 

Section 130 of the Act specifies how the protection work must be carried out:- 

Any protection work must be carried out – 

(a) in accordance with – 

(i) any agreement under section 124; or 

(ii) any requirements of a building surveyor under section 129; or 

(iii) any determination of the Appeal Tribunal in respect of the matter; and 

(b) as quickly as practicable in the circumstances; and 

(c) in accordance with this Act. 

Sequence of Events  

The below sequence of events is exclusively based upon information provided to CBOS as part of this 

audit. 

 

12/09/2012 Structural drawing produced by Gandy and Roberts including ‘rivulet retaining wall’ 

detail (Appendix #1) 

23/11/2012 Certificate of Likely Compliance #BS5003 issued by Mr Joseph Mamic, for ‘proposed 

new Myer building’ at ‘Liverpool and Murray Streets. (Appendix #2) 

30/11/2012 Building Permit #BLD-11-00826-01 issued by Hobart City Council for ‘proposed new 

Myer building’ at 55-59 Murray Street, Hobart (Appendix #3) 

16/01/2013 Hobart Rivulet - Structural Condition Report and Stability Assessment report ‘Revision 

B’ produced by Gandy and Roberts for E. Kalis Properties Pty Ltd. 

14/07/2015 Certificate of Likely Compliance #HP20150329/0 issued by Mr Barry Neilsen – Pitt and 

Sherry, for New Building at 55-59 Murray Street. (Appendix #4) 

http://www.thelaw.tas.gov.au/tocview/content.w3p;cond=;doc_id=100%2B%2B2000%2BGS124%40EN%2B20160913000000;histon=;inforequest=;pdfauthverid=;prompt=;rec=179;rtfauthverid=;term=;webauthverid=#GS124@EN
http://www.thelaw.tas.gov.au/tocview/content.w3p;cond=;doc_id=100%2B%2B2000%2BGS129%40EN%2B20160913000000;histon=;inforequest=;pdfauthverid=;prompt=;rec=184;rtfauthverid=;term=;webauthverid=#GS129@EN
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23/07/2015 Amended Building Permit #BLD-11-00826-01 issued by Hobart City Council or 

‘proposed new Myer building’ at 55-59 Murray Street, Hobart (Appendix #5)  

31/05/2016 Excavation of Myer site to Hobart Rivulet/Cat and Fiddle Arcade boundary (Appendix 

#6) 

01/06/2016 Underpinning to the Hobart Rivulet commenced (Appendix #7) 

02/06/2016 Inspection undertaken of underpinning bases by Owen de la Motte –Gandy and Roberts 

(Appendix #8) 

07/06/2016 Written consent to proceed provided to Hutchinson Builders by Mr Roland Wierenga – 

Pitt and Sherry (Appendix #9) 

21/06/2016 Form 6 pertaining to Hobart Rivulet signed by Mr Emmanuel Kalis and Mr Nick Heath 

(Appendix #10) 

21/06/2016 Form 6 pertaining to Cat and Fiddle Arcade signed by Mr Emmanuel Kalis (Appendix 

#11) 

22/06/2016 Excavation/underpinning ongoing of area subject to collapse (Appendix #12) 

04/07/2016 Cracking of internal lining/concrete floors of Cat and Fiddle Arcade tenancies 

photographed (Appendix #13) 

14/07/2016 Further cracking of internal lining/concrete floors of Cat and Fiddle Arcade tenancies 

photographed (Appendix #14) 

14/07/2016 Email sent from Mr Gerard O’Brien acknowledging cracking occurring (Appendix #11) 

27/07/2016 Structural collapse of Hobart Rivulet and Cat and Fiddle Arcade  

Review of Documentation Received 

 

Plans and documents submitted for Certificate of Likely Compliance 

 

A Certificate of Likely Compliance is the document by which the Building Surveyor indicates to the 

Owner and the Permit Authority that s/he has assessed the plans and regulatory documents submitted 

and that they are likely in compliance with the Building Act and National Construction Code.  The plans 

appended to the Certificate of Likely Compliance are the approved plans for construction.  Significant 

variations from the plans requires Building Surveyor, and in most cases Permit Authority, approval by 

way of an amended certificate of likely compliance and amended building permit. 
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The documents show that an initial Certificate of Likely Compliance was issued on 23 November 2012 

by Building Surveyor Mr Joe Mamic, resulting in a Building Permit being issued on 30 November 2012.  A 

second Certificate of Likely Compliance was issued on 14 July 2015 with an amended Building Permit 

issued on 23 July 2015. 

 

The Certificate of Likely Compliance issued by Mr Joe Mamic does not specifically call up ‘underpinning’ 

rather it is general in that the ‘type of work’ specified states ‘Proposed new Myer Building’ calling up 

building code classifications 3, 6 & 9b only.  Mr Joe Mamic’s certificate references structural certification 

(form 55) #10.0062 as produced by Mr David Visentin of Gandy and Roberts Pty Ltd.  This certificate 

nominates its ‘scope or limitation’ as, ‘footings, slabs, steel and timber framing, masonry walls’.   Certificate 

#10.0062 references structural drawing #S403 produced by Gandy and Roberts, this drawing includes a 

sectional detail (Appendix #1) entitled ‘rivulet retaining wall (stage 1 & 2)’ that includes detail of 

underpinning to the Hobart Rivulet.   Structural drawing #S403 is stamped by Mr Joe Mamic and the 

Hobart City Council’s Permit Authority.   

 

The Certificate of Likely Compliance issued by Mr Barry Neilsen (Appendix #4) nominates the 

classification of building as ‘Mixed’ and type of work as ‘New building’.  Mr Barry Neilsen’s certification 

under the title ‘conditions’ states: ‘(to be read in conjunction with Certificate of Likely Compliance dated 

23/11/12 issued by Joe Mamic and ensuing Building Permit No BLD-11-00826-01 dated 30/11/12)’.  Mr Barry 

Neilsen’s certification does not directly reference underpinning, nor does it nominate structural drawing 

#S403 as a required document.   

 

Notwithstanding the lack of clarity in certification/approval, the engineering drawing #S403, including 

underpinning details, has been stamped by both Mr Joe Mamic and the HCC Permit Authority.  As such 

this aspect of the building work must be considered as permitted.  

 

Notices to Adjoining Owners 

 

CBOS obtained two separate ‘Notice to Adjoining Owner (proposed building and protection work)’ 

(Form 6) documents, as follows: 

 

 A Notice to HCC from E. Kalis Properties Pty Ltd – In reference to protection of HCC’s 

Hobart Rivulet. 

 

 A Notice to Silverleaf Investments Pty Ltd from E. Kalis Properties Pty Ltd – In reference to 

protection of Silverleaf Investments Pty Ltd’s ‘Cat and Fiddle Arcade’. 
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Both Notices are on the Director of Building Control’s Approved Form 6.  The Form 6 is intended for 

use as a written agreement between adjoining owners when one such owner intends to undertake 

building work falling into the categories specified in Schedule 3 of the Building Regulations.  This form 

requires the owner intending to perform building and protection works to nominate: details of the 

proposed building work, details of nature and particulars of the proposed protection work and the 

proposed program for undertaking protection work.  The Form references Section 124 of the Act and 

has provision for both owners to sign acknowledging their agreement.  This Form is required to be 

forwarded to the Building Surveyor engaged to certify the proposed building work.   

 

In reviewing these documents, CBOS found the following: 

 

Notice from E. Kalis Properties Pty Ltd to Hobart City Council 

 

 This document, in the section ‘details of the proposed building work’ states:- 

 Construction of a 10 storey + basement retail building 

 

 This document, in the section ‘details of nature and particulars of the proposed protection 

work’ states:- 

Underpinning of existing sandstone & masonry walls to the NW side of the Hobart Rivulet which afford 

support to the Cat & Fiddle boundary walls and to Arnolds Lane 

 

 This document, in the section ‘proposed program for undertaking protection work’ states:- 

 The project has commenced and will be completed in November 2018 

 

This document was signed by Mr Emmanuel Kalis and Mr Nick Heath (General Manager HCC) on 21 

June 2016.   

 

Work pertaining to this notice had commenced in May 2016. 

 

On 14 September 2016 CBOS received additional correspondence from Mr Barry Neilsen, including an 

email (Appendix #15) sent to Ms Jennifer Flanagan (Hobart City Council) by Mr Jack Sutton (Hutchinson 

Builders) on 26 May 2016.   This email is notification of the protection work to be undertaken and 

includes an engineer’s direction and plan (Appendix #16) in attachment.     
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Notice from E. Kalis Properties Pty Ltd to Silverleaf Investments Pty Ltd 

 

 This document, in the section ‘details of the proposed building work’ states:- 

 Construction of a 10 storey + basement retail building 

 

 This document, in the section ‘details of nature and particulars of the proposed protection 

work’ states:- 

Underpinning of existing sandstone & masonry walls to the NW side of the Hobart Rivulet which afford 

support to the Cat & Fiddle boundary walls 

 

 This document, in the section ‘proposed program for undertaking protection work’ states:- 

 The project has commenced and will be completed in November 2018 

 

This document was signed by Mr Emmanuel Kalis on 21 June 2016 and has not been signed by the 

adjoining owner (Silverleaf Investments Pty Ltd).   

 

Work pertaining to this notice had commenced in May 2016. 

 

Documentation provided with this Form from the building surveyor, Mr Barry Neilsen includes an email 

with the subject: FW: Cat & Fiddle – Floor monitoring survey’, dated 28 July 2016, from Mr Richard 

Crawford of Architects Designhaus to Mr Barry Neilsen.  This email states: 

 

‘FYI please find email from Silverleaf regards issues surrounding From 6’ 

 

Included in this communication is an email with the subject: ‘RE: Cat & Fiddle – Floor monitoring survey’, 

dated 14 July 2016, from Mr Gerard O’Brien, Company Director – Silverleaf Investments Pty Ltd to Mr 

Rod Kershaw (Builder – Medium Rise CC1148Y – Construction 3 Pty Ltd) and Mr Anthony Collins 

(PDA Surveyors) with carbon copy sent to Mr Craig Bowman, Mr Owen de la Motte and Mr Richard 

Crawford.  This email states: 

 

 ‘Hi Rod ,Anthony 

I trust Owen’s judgement completely and feel that we should just observe and let him complete the task 

at hand. I see little or no value in us all having surveyors checking each other. Owen today has agreed to 

continue to update weekly and immediately re grout the cracks in Dotti and Portman and fix the doors 
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that are jamming. He also agreed that on completion of the works they will repair the cracks and any 

other damage properly. 

Owen with your clients permission can you please confirm the above and we will then step back and 

allow you to finish the works. Can you also please confirm the screw piling methodology being used as 

we do not want you to be vibrating next to these heritage buildings. 

Regards 

Gerard’ 

 

Based on the information provided the following is noted: 

 

 The field in the Form 6 entitled ‘proposed program for undertaking protection work’ has been 

completed contrary to its purpose in that it states:- 

The project has commenced and will be completed in November 2018 

 Silverleaf Investments Pty Ltd have not agreed to the protection work specified on the Form 6 

either by signing the Form 6 or in any other documentation obtained by CBOS.   

 The email sent by Mr Richard Crawford to Mr Barry Neilsen was sent the day following the 

collapse. 

 The email from Mr Gerard O’Brien dated 14 July 2016 references damage occurring in the 

tenancies that collapsed on 27 July 2016.   

Audit Findings 

 

1. Based on the information provided to me, the legislative process for protection work was not 

adhered to by the responsible parties, in that: 

Work meeting the circumstances specified in the Building Regulations Schedule 3 1(i) 

(requiring protection work) took place 22 days (refer Appendix #6) prior to the Owner 

of the Myer development (E. Kalis Properties Pty Ltd) commencing the protection work 

process specified in Section 121 of the Act.  As such, E. Kalis Properties Pty Ltd has 

failed to comply with:  

i. Section 12 of the Act, ‘Duties of Owners’; 

ii. Section 121 of the Act, ‘Notice of proposed building work’; 

iii. Section 127 of the Act, ‘Work not to be carried out in certain cases’, and; 

iv. Section 130 of the Act, ‘Protection work’. 

 

2. Documentation obtained by my office in this audit show that representatives of Silverleaf 

Investments Pty Ltd, Gandy and Roberts Consulting Engineers, Architects Designhaus, PDA 
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Surveyors and Hutchinson Builders were aware of not insignificant damage occurring to 

tenancies in the Cat and Fiddle Arcade buildings 22 days  prior to the structural failure of the 

same buildings (refer Appendix #13). 

 

3. The building approval documentation for this project is not clear as to the extent of building 

work certified initially by Mr Joe Mamic, subsequently forming part of Mr Barry Neilsen’s 

certification.  The Certificates of Likely Compliance issued by the Building Surveyors do not 

specifically call up underpinning as a type or classification of work.  Further, the Building Permit 

for the work does not specifically reference underpinning or protection work.   

 

I accept that the certification and permit process followed is not atypical and as such I do not 

make a finding adverse to any party in respect to the building certification and approval process, 

however this audit has highlighted the need for my office to ensure greater clarity and control in 

respect of the documentation and certification of protection work.  The tools to address this 

are available as a part of the Tasmanian Governments’ new building regulatory framework which 

will be implemented on 1 January 2017. 

 

 

 

 

 
 

Dale Webster 

Director of Building Control 
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